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W hen a house is bought, the location and aesthetics drive the 
transaction while the condition of the systems and components 
located under the hood are often just an afterthought. Conversely, 

in a commercial transactions, due diligence that extends way beyond a simplistic 
home inspection is a precondition to a meeting of the minds in the first instance. 
The reason for this divergence between commercial and residential transactions 
is likely because commercial transactions have a dollars-and-cents focus while 
residential transactions are more often driven from an emotional attachment to 
the property. 

Nonetheless, at or about the time of contract execution in a residential 
transaction, the condition of the heating, cooling, plumbing and electrical 
systems coupled with that of the structural components becomes the foremost 
issue in the transaction and such conditions, when negative, typically give rise 
to contentious negotiations for adjustments to the initially accepted purchase 
price. In such, the home inspection not only offers lay purchasers ammunition 
for offsets, but when mismanaged the inspection can kill the deal completely. To 
save your deal while leveraging proper due diligence, it is important to understand 
these top five home inspection issues in residential real estate transactions. 

 
TIMING THE INSPECTION

There is a lot of debate on whether a home inspection should be performed 
before or after the execution of a contract of sale in a residential real estate 

transaction. In fact, lawyers on the East End are frequently asked by our New 
York City clients for the standard of practice or custom in our area so that buyers 
save face in their purchase transaction. For starters, the fact that something is 
generally done a certain way should be irrelevant to a buyer’s or seller’s decision 
as to when to undertake a negotiation tactic in a transaction. Instead, a cost-
benefit analysis that drives informed decision-making should be the dispositive 
force for timing the inspection. The risk of doing the home inspection before the 
signing of a contract is simple for a buyer. If the buyer waits to sign the contract 
while the home inspection is being performed, a better offer can be presented 
to the seller and the delay could cause the buyer to lose their opportunity to 
purchase their dream home. Conversely, a buyer who executes a contract 
before performing an inspection is agreeing to buy a house blindly without the 
requisite knowledge to assess whether the purchase price accurately reflects 
the condition of the home. 

To illustrate, a home that needs a new roof, has a leaking oil tank, offers 
cracked flashing around the chimney and skylights, and has an air conditioning 
condenser that is about to fall over in the attic should be sold at a discount as 
compared to a home with pristine systems and components. Furthermore, once 
a buyer signs a contract their leverage to insist on setoffs to the agreed upon 
purchase price, based upon the poor conditions of the property first learned 
through the home inspection report, will be greatly diminished because the 
seller lacks any risk for failing to so agree. As 
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REAL ESTATE LAWS

AMAGANSETT BELL ESTATE
Tremendous amount of living space inside and out with 

6 en-suite bedrooms, heated garage, heated pool & 
tennis. Great value.   

Co-Exclusive | $2,499,000 | IN# 46563

AMAGANSETT DUNES WITH A POOL
Consummate refuge with three bedrooms and two 

baths.  Extensive decking for rain or shine enjoyment.   
Exclusive | $2,225,000 | IN# 49319

STONY HILL, AMAGANSETT
Skillfully designed and meticulously built, this grand home 

sits on 2.50 private acres with every amenity 
one could want.  

Exclusive | New Price $3,250,000 | IN# 25432
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P.O. Box 1080

Amagansett, NY 11930

  Ph: 631.267.8989  Fax: 631.267.8087
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BARNES LANDING, EAST HAMPTON 
Summer sanctuary with three bedrooms, garage and 
heated pool.  Across the street from private beach.    

Exclusive | New Price $1,199,000 | IN# 45132

OFF BLUFF ROAD, AMAGANSETT
In a private enclave of just four homes, this four 

bedroom home with garage and heated pool is sited 
on a spacious acre of property.   

Exclusive | $2,950,000 | IN# 46911

EAST HAMPTON
WATERFRONT WITH DOCK

New to market!  Three bedrooms, 2 baths, fireplace on a 
shy half acre.  Room for pool.      

Exclusive | $975,000 | IN# 19606

EAST HAMPTON SPRINGS 
Sophisticated home, guest cottage (full bath, heat, 
central air), detached garage and heated pool on 

park-like half acre.   
Co-Exclusive | $799,000 | IN# 55849

 MODERN COMFORT IN THE 
AMAGANSETT DUNES 

Light filled, loft-like home on 0.68 acre, 3 bedrooms, 2 
baths.  Sleek kitchen, very private, block to the beach.    

Exclusive | $2,200,000 | IN# 55849

 CHARMING CAPE IN THE SPRINGS 
Brand new to the market! 4 bedrooms, 2+ baths, 

professional kitchen, random-width antique oak plank 
floors, heated pool.      

Exclusive | $950,000 | IN# 16337
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39 TRANSACTION BETWEEN SOLD AND CURRENTLY PENDING FOR 2015*  2016 GOAL:  70 TRANSACTIONS
John Brady has a written plan of action and commitment that he makes to his clients every day.  With big goals, comes big accountability.  John Brady represents both sellers and buyers in the 
Hamptons and the North Fork.    John produces results regardless of the market conditions and has always been known for being a professional, honest and caring about his customers & clients. 
“I have the good fortune of being in the business of helping buyers and sellers buy their dream homes every day of my life…I am a professional real estate agent and I love what I do.”   Outside of 
growing up in Montauk and being a local, he enjoys every second with his wife, Paty Brady, and his two daughters, Isabel & Sofia.  

* According to National Association of Realtors®, “The typical number of transactions eased to 11 transactions from 12 transactions in the 2014 survey”

JOHN BRADY

GEORGICA SOUTH...IMMERSE YOURSELF 
IN LUXURY      |    $11,400,000
A stunning estate in exclusive Georgica Pond in East 
Hampton.  The 290-acre lagoon known as Georgica 
Pond is maintained by East Hampton Trustees, ensuring 
its pristine condition for posterity. Consider the grandeur 
of your estate: at 13,000 square feet, the traditional Gam-
brel-style country house has enough room to entertain in 
highest style and is set atop 2.2 gracious acres of prime 
real estate. The entry hallway offers visual and sensory 
feasts, including Savant Audio, gleaming wide-plank wood 
oors and a three-story, sculpted staircase. n open oor 

plan allows easy transition to the gorgeous, master-chef 
kitchen, which showcases two islands, two Sub-Zero 
refrigerators, and a 60-inch Wolf range. The kitchen is 
bathed in sunlight from oor-to-ceiling windows. Spa-
cious, modern bathrooms are complemented with mar-
ble and exotic stone counter tops. The grand living room 
features three rench doors, a fireplace and two large 
windows to maximize natural light. A wine room, dining 
room and family room add to the refined lifestyle. se the 
octagonal library for meetings or quiet repose; entertain 
friends in the 16-seat home theater and bar, recreation 
room and over-sized gym. Enjoy the stylish cabana with 
changing room, shower and built-in BBQ overlooking 
the 50’ X 22’ heated gunite pool and semi-circular spa. 
All-weather tennis enhances the lifestyle, while idyllic 
Georgica Pond is nearby for water recreation. 

BEAUTIFUL BIG PIECE OF LAND IN SAG HARBOR    |    $2,500,000
If you’re looking for a perfect lot of land in Sag Harbor, New York, the 11.30 acre lot at 1065 Millstone 
Rd is temptingly located. The lot is close to the bay, Sag Harbor State golf course, and both Bridge-
hampton and East Hampton, and is located close to both Sag Harbor Yacht Club and Breakwater Yacht 
Club. The lot has been zoned as CR 200, meaning that it is could be subdivided into two separate lots.   
WebID 486921

POST MODERN HITHER HILL    |    $2,199,000
With five bedrooms, three full baths, two half baths, and a living room, this house is big enough to ac-
commodate you, your friends, and just about any event that you want to throw. And that’s before you 
check out the finished basement, outfitted with a movie screen and a bar. Whether you’re screening your 
own indie film, or inviting friends over to see the latest big budget sci-fi thriller, everyone is sure to be 
impressed with the sort of parties you’ll be able to throw.   WebID 373174

688 Montauk Highway Water Mill, NY 11976    631 353 3048   john@nestseekers.com 

an exception, should a buyer’s attorney be able to 
convince the seller’s attorney to provide contractual exculpatory clauses (i.e., 
escape clauses) should the post-contract home inspection not confirm the 
existence of a house in pristine condition, the leverage issue on a buyer can 
be negated, but such contractual agreements are unlikely and more so, buyers 
are rarely willing to pay the legal fees necessary to draft such a comprehensive 
agreement that covers every possible issue that can be learned from an 
inspection in the first instance. 

So, in a standard transaction, the timing of when to have a home inspection 
performed should depend on how quickly inventory is moving in a given market. 
Within a seller’s market a buyer will want to sign a contract before the inspection 
(i.e., gambling on the condition of the property), but in a buyer’s market, where 
inventory does not turn over rapidly, a buyer will want to perform the home 
inspection before entering into a binding purchase agreement.

 
HIRING THE RIGHT PROFESSIONAL

Having a contractor friend look at your prospective purchase is not a home 
inspection in New York State. In fact, only licensed home inspectors are able to 
perform such an inspection for compensation in the State of New York pursuant 
to Real Property Law §444-d. The statute does exempt registered architects and 
licensed professional engineers from the licensing requirement and permits such 
professionals to perform home inspections for compensation. Nonetheless, 
not all professional engineers are exempt, but, instead, the Department of 
State’s website’s FAQ for home inspectors states that the exemption only 
applies where a “professional engineer’s business entity [has] a Certificate of 
Authorization to provide engineering services issued by the New York State 
Education Department or, if a sole proprietor licensed as professional engineer, 
the [engineer] must qualify for such a Certificate.”

KNOWING WHAT YOU GET
New York’s Department of State’s Division of Licensing Services regulates 

Home Inspectors in the State. Consequently, the services offered in a home 
inspection are somewhat standardized. According to the Department of State’s 
website’s FAQ, a home inspection is “defined as the process by which a home 
inspector observes and provides a written report of the systems and components 
of a residential building including but not limited to: A. Heating System B. Cooling 
System C. Plumbing System D. Electrical System E. Structural Components—
foundation, roof, masonry, structure, exterior and interior components or any 
other related residential building component recommended by the Home 
Inspection Council and implemented by the Department through the regulatory 
process.” Further, “[a] Residential Building means a structure consisting of 1 to 
4 dwelling units and their garages and carports, but shall not include any such 
structure newly constructed or not previously occupied as a dwelling unit.” 
According to Real Property Law §444-g(3) the written report must be delivered 
within five business days. 

UNDERSTANDING WHAT IS EXCLUDED FROM AN INSPECTION
Real Property Law §444-b(4) states that “[a] home inspection shall not include 

an inspection for radon or pests.” However, this does not cap the limitations for 
a home inspection, but, instead, only requires that no home inspection can ever 
include such radon or pest inspections. To understand the scope of a home 
inspection, one should think of the home inspection like going to your general 
practice doctor, you still may need to go to a specialist to get the care that you 
really need. In fact, most commercial transactions and many high-end residential 

transactions call for additional due diligence way beyond a home inspection. 
Remember, not buying a disaster can be the best financial decision that you 
ever made in your entire life. Ancillary inspections can be obtained for lead paint, 
mold (air quality), cesspools, fire underwriters, oil tank and/or surrounding soil, 
environmental testing, energy efficiency, security systems, chimney testing, 
wood destroying insects (termites amongst others), radon, pool/spa, water 
potability, asbestos, and code compliance, amongst other options. 

In addition to the many inspection services that a typical home inspection 
excludes, a home inspector is also precluded from repairing anything contained 
within the inspection report prior to the closing pursuant to Real Property 
Law §444-g(4)(a). Therefore, one should hire a separately licensed home 
improvement contractor to provide an estimate for repairs in order to effectively 
negotiate offsets to the purchase price when obtaining a home inspection pre-
contract. 

WHO SHOULD ATTEND THE INSPECTION
Pursuant to the Code of Ethics and Regulations of Home Inspectors “[a] 

home inspection has a direct and vital impact on the quality of life for all home 
buyers.” Still further, ethics rules and the Real Property Law both state that  
“[t]he duty of every home inspector shall be to the client.” So, at first glance, it 
would appear that a home inspection is all about the buyer. Yet, to only have 
the buyer at a home inspection is probably against the best interests of both 
the buyer and the seller. You see, every home inspection contract in this State 
is required to include the following language: “Home Inspectors may only report 
on readily accessible and observed conditions.” So, without the seller making 
the property accessible and advising the home inspector as to the location 
of conditions for observation within the home, the home inspection will likely  
be unproductive. 

Therefore, it’s suggested that a seller remains available during the home 
inspection to answer questions. Still further, it’s recommended that a seller 
prepares the house for the inspection prior thereto so that the buyer doesn’t 
need to perform a second inspection after the home inspector states that they 
cannot gain access to any of the systems in the garage or attic because storage 
boxes are blocking every system. Regardless, a seller’s real estate salesperson 
may not be a good candidate to go to the inspection. The reason is that a seller’s 
agent, in real estate brokerage, has an affirmative duty to buyers to “disclose all 
facts known to the agent materially affecting the value or desirability of property” 
and should the deal fall apart, based upon the findings of a home inspection, 
and thereafter, the same real estate broker is rehired to relist the property, now 
such broker will have an affirmative duty to discuss the negative features of the 
property with all future prospective buyers. 

BONUS
Home inspections are available to sellers as well as to buyers. If a seller 

maintains their home in a flawless condition, such a seller may be well served 
to obtain their own home inspection, remedy any defects exposed in the report, 
and then proudly market the property as having a perfect inspection report when 
soliciting a purchaser in the first instance (i.e., before they even get an offer). In 
such, sellers know that a buyer will ultimately get a home inspection. So, under 
this tactic the seller can control the conversation. When a party controls the 
conversation, they typically win the negotiation.  

Andrew M. Lieb, Esq., MPH, is the managing attorney of Lieb at Law P.C. and 
a contributing writer to Behind the Hedges.
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