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BENCH BRIEFS
________________
By Elaine Colavito

Suffolk County Supreme Court
Honorable Paul J. Baisley, Jr.
Motion for summary judgment
granted; summary judgment was not
premature; police report not considered, as it was not certified within the
meaning of CPLR §4518.
In Sandra Calles v. Taylor Ellis,
Taylor Ellis v. Susanne E. Petrella,
Index No.: 69282/2014, decided on
April 2, 2015, the court granted the
motion by the third-party defendant for
an order pursuant to CPLR §3212 and
dismissed the third-party complaint.
Here, the third-party defendant
established her prima facie entitlement
to summary judgment and it was
incumbent upon the defendant/thirdparty plaintiff to produce evidence in
admissible form sufficient to require a
trial of the material issues of fact. The
only opposition to the motion was an
attorney affirmation, which contended
that summary judgment was a drastic
remedy and that the motion was premature because discovery had not been
concluded. The court concluded that
summary judgment was not premature
and noted that they had not considered
a police accident report as it was not
certified within the meaning of CPLR
§4518 and was therefore, inadmissible.
Moreover, the court noted that there
was no evidence that the police officer
witnessed the accident so the conclusions therein were inadmissible.

the property was responsible
for the maintenance of the
Honorable Arthur G. Pitts
exterior of the subject properMotion for a protective
ty and sidewalk, and who was
order with regard to notice to
responsible for the mainteadmit granted; issues that go
nance, ownership and repair
to the heart of the matter not
of a metal receptacle located
the proper subject for a notice
at the situs of the accident
to admit.
were not the proper subject
In Joann Pilocane v.
for a notice to admit.
Elaine Colavito
Incorporated Village of
Patchogue Village Center for
Defendants’ motion to dismiss comthe Performing Arts, Inc., John Ashline,
individually, Clara Iacopelli, individu- plaint decided; the alleged stipulation
ally, Mickey’s Entertainment and to warrant a finding of limited continuPromotions, Inc., Somewhere In Time ation of the plaintiff’s deposition neiand Greater Patchogue Chamber of ther in writing nor made in open court;
Commerce,
Inc.,
Index
No.: plaintiff to appear for deposition.
In John W. Smith v. Timothy Arthur
33060/2013, decided on August 25,
2015, the court granted the motion for a Bonnett and McCarney Enterprises,
protective order made by the Inc., Index No.: 5153/2013, decided on
Incorporated Village of Patchogue and October 19, 2015, the court ordered the
the Greater Patchogue Chamber of plaintiff to appear for a deposition withCommerce as to defendant, Patchogue out limitation to testimony. In refusing
Village Center for the Performing Arts, to produce the plaintiff for testimony,
Inc., John Ashline and Clara Iacopelli’s plaintiff’s attorney argued that the parnotice to admit, dated March 30, 2015. ties entered into an agreement that a furIn rendering its decision, the court noted ther deposition would be of limited topthat the purpose of a notice to admit was ics. In rendering its decision, the court
only to eliminate from the issues in liti- noted that it is well settled that a stipugation matters, which would not be in lation is valid if written and signed by
dispute at trial. It was not intended to all relevant parties or if made orally in
cover ultimate issues, which could only open court in a proceeding where the
be made after a full and complete trial. relevant parties are either present or repHerein, the court stated that examina- resented by counsel who have actual or
tions before trial had not yet been con- apparent authority to bind the client and
ducted. The court continued and said consent to the stipulation. Herein, the
that issues that go to the heart of a mat- alleged stipulation proffered by the
ter, such as whether a lessee or lessor of plaintiff to warrant a finding that the

continuation of the plaintiff’s deposition
should be limited was neither in writing
nor made in open court. As such, the
plaintiff was directed to appear for a
deposition within 30 days of within the
order with notice of entry without
restrictions as to any topics, which may
have been previously addressed.

Honorable William B. Rebolini
Motion to consolidate denied; issue
of liability resolved in Action 2, no
remaining common questions of law or
fact to be resolved in a trial involving
an assessment of damages.
In Leary Glover v. Nicolette Faison,
Jermel Faison and 159 South Franklin
Avenue Corporation d/b/a Buckley’s,
Index No.: 2946/2013, decided on May
28, 2015, the court denied defendants’
motion to consolidate within the action
with an action pending in Supreme
Court, Queens County entitled, Philip
Robinson v. Nicolette Faison and
Jermel Faison, Index No.: 8497/2014.
In denying the application, the court
noted that the plaintiffs in the two actions
were occupants of a parked vehicle that
was struck in the rear by the vehicle
owned by the defendant Jermel Faison,
and operated by Nicolette Faison. By
order of the Supreme Court, Queens
County, dated November 21, 2014, partial summary judgment on the issue of
liability was awarded in favor of Philip
Robinson, the plaintiff, in Action 2.
Under the doctrine of collateral estoppel,
(Continued on page 23)

REAL ESTATE

Top 10 Real Estate Laws of 2015
______________
By Andrew Lieb

Now that 2016 is here it is important
to be aware of the changes in the law
for our industry. This is not a list about
the best events from 2015, but, instead,
a list that highlights the new legal landscape that you face as real estate attorneys in 2016. Being familiar with these
laws, regulations and opinions may
help you to better address your customer/client goals and to make you
money while helping you to avoid malpractice.

1. TILA-RESPA Integrated
Disclosure (TRID) implemented
The Loan Estimate and Closing
Disclosure were implemented in
October 2015 for most closed-end consumer credit transactions secured by
real property. No more are the days of
the HUD-1 settlement form, Good
Faith Estimate and TILA disclosure
forms. TRID is an implementation of
Dodd-Frank
Act
requirements
designed to make consumers better
informed about the nature and costs of
the residential settlement process.
Under TRID, the Loan Estimate is to

face, but which nonetheless
be given to consumers within three business days of
has a discriminatory effect.
application and the Closing
So, “covert and illicit stereoDisclosure is to be received
typing” is now actionable.
by consumers three days
Nonetheless, the court was
before the closing. TRID
clear that even claims of such
does not apply to commerdisparate impact discriminacial real estate, HELOCs,
tion have their limits.
reverse mortgages or mortSpecifically, the court stated
gages secured by a mobile
that even where “a statistical
home or by a dwelling that is
disparity” indicates that a polAndrew Lieb
not attached to real property.
icy adversely impacts a proHowever, it is applicable to 1-4 unit tected class, such claim can be defendrental apartments. To learn more, go to ed by a demonstration that such policy
consumerfinance.gov.
was implemented to further a significant non-discriminatory business
2. Disparate impact housing
objective where such justification is
discrimination prohibited
not “artificial, arbitrary, and unnecesIn June 2015, the US Supreme Court sary.”
broadened the nation’s understanding
of the Fair Housing Act’s prohibition 3. Foreclosure standing
against housing discrimination in requirement clarified
Texas Department of Housing and
In Aurora Loan Services v. Taylor,
Community Affairs v. Inclusive the Court of Appeals clarified that “the
Communities Project, Inc. Therein, the note, and not the mortgage, is the discourt held that the Fair Housing Act positive instrument that conveys standprohibits not only disparate treatment ing to foreclose under New York law.”
claims, but also disparate impact dis- As a consequence, the foreclosure
crimination. Disparate impact refers to defense jurisprudence from the dicta in
conduct that appears neutral on its Bank of New York v. Silverberg, that

Mortgage Electronic Recording
Systems, Inc.’s (MERS) involvement
may have resulted in an improperly
assigned mortgage (i.e., where MERS
was only listed as nominee for recording purposes), is over. Now, practitioners must focus solely on the note’s
chain of title.

4. Deficiency judgments got easier
to obtain
In Flushing Savings Bank v. Bitar,
the Court of Appeals mandated that the
trial courts give out second chances to
lenders who fail to satisfy the rigid
steps of RPAPL §1371, which are
required to secure a deficiency judgment against a borrower in a foreclosure action. Specifically, the court
directed that the appropriate remedy,
where a lender fails to submit sufficient proof to establish its entitlement
to a deficiency judgment, by way of
only submitting a “conclusory” expert
appraiser’s report without “any specific information regarding how he
reached his fair market value determination,” was to direct the lender to
“submit additional proof,” but not to
(Continued on page 24)
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dismiss the motion for a deficiency
judgment. It’s anticipated that the
court’s aspirational conclusion to its
decision, that “[l]enders seeking deficiency judgments, however, must
always strive to provide the court with
all the necessary information in their
first application,” will only work as lip
service because the court has stripped
the trial courts of their authority to
enforce the aspiration with any teeth
(i.e., can no longer deny the application for insufficient proof in the first
instance).

5. Chapter 7 cram downs eliminated
In Bank of America v. Caulkett, the
US Supreme Court eliminated the ability of debtors to void a wholly underwater junior mortgage lien by way of
11 USC §506(d). This decision furthers
the court’s prior decision in Dewsnup v.
Timm where a strip down was previously disallowed. Whereas a strip down
seeks to reduce the value of a lien,
which is partially secured, to only the
value of such collateral, a cram down
seeks to totally remove the lien as there
exists no collateral whatsoever. As a
result of Caulkett, post-bankruptcy
debtors, who retain ownership of their
homes, will no longer be able to realize
any appreciation in their real estate
until their liens are first satisfied.
6. Mortgage Debt Forgiveness
Relief Act extended through 2016
The income tax exemption available
to underwater homeowners who earn
phantom income (i.e., cancellation of
debt income), which arises when a debt
is forgiven incident to a principal reduction, short sale or a deed-in-lieu of foreclosure, was extended through the end
of 2016 by the Protecting Americans
from Tax Hikes Act of 2015 (PATH

Act). This is the first proactive extension of the Mortgage Debt Forgiveness
Relief Act of 2007 since the law was
first enacted (PATH retroactively
applies it to 2015). In 2013 and 2014 the
law was retroactively extended at the
end of the calendar year. Finally, 2016
will be a year of certainty where homeowners in foreclosure will be able to
make strategic decisions in agreeing to a
principal reduction, short sale or a deedin-lieu of foreclosure while knowing
that they can avoid a significant tax bill.
Furthermore, the PATH Act protects
homeowners who are in contract before
January 1, 2017 from phantom income
tax regardless if their transaction (e.g.,
short sale) closes after the end of 2016.
The best resource to understand cancellation of debit income is the IRS’
Publication 4681 or the IRS website.

7. Foreign Investment in Real
Property Tax Act (FIRPTA) rate
increase
The Protecting Americans from Tax
Hikes Act of 2015 (PATH Act) increases the withholding amount under the
Foreign Investment in Real Property
Tax Act (FIRPTA) from 10 percent to
15 percent. However, the PATH Act
continues the 10 percent withholding
rate where both the “amount realized
does not exceed $1,000,000” and the
property will be used “by the transferee as a residence.” The new rate and
exclusion is applicable starting on
February 16, 2016.
8. Premises Liability: Clarification
of the Trivial Defect Doctrine
In Hutchinson v. Sheridan Hill House
Corp., the Court of Appeals clarified its
Trivial Defect Doctrine by analyzing
three separate cases involving a protrusion from a sidewalk, a chip on the edge
of a stair, and a painted clump on a stair

thread. The court held that “small
defects” may be actionable dependent
on “their surrounding circumstances or
intrinsic characteristics [which] make
them difficult for a pedestrian to see or
to identify as hazards or difficult to traverse safely on foot.” In such, the court
expressly held that “specific circumstances” and not “whether a defect is a
‘trap’” is the operative inquiry. Moving
forward, Hutchinson furthers the court’s
prior rejection of the “minimal dimension test”, in Trincere v. County of
Suffolk, and should result in more slip
and fall cases ending at trial, not summary judgment.

9. Reciprocal right to attorneys’
fees in eviction
In Graham Court Owner’s Corp. v.
Taylor, the Court of Appeals eliminated any possibility for landlords to have
their cake and eat it too when it comes
to the availability of collecting attorneys’ fees incident to an eviction while
avoiding a tenant’s reciprocal right to
such fees, pursuant to Real Property
Law §234. The court broadly interpreted the statute in extending its application to a uniquely drafted lease. The
lease, at issue, only provided the landlord with a right to attorneys’ fees as a
deductible cost of reletting the premises before crediting the relet rents to
mitigate the tenant’s damages, but did
not provide a right to attorneys’ fees
concerning the eviction proceeding
itself. In such, the court clarified the
issue before it as “whether the lease
provides that ‘in any action or summary proceeding’ the landlord may recover attorneys’ fees incurred as the result
of the tenant’s breach,” without restriction to the “underlying proceeding
against the tenant for the breach.”
Moving forward, landlords seeking to
avoid §234 better avoid any mention of

GAO Finds EPA Violated Propaganda and Lobbying Provisions
instance, independently shared their
support for the EPA’s initiative. The
EPA’s message is estimated to have
reached upwards of 1.8 million people.
Second, the EPA’s blog associated
with WOTUS linked to various thirdparty advocacy organizations. The
pages to which the EPA linked contained calls for action, encouraging and
enabling visitors to contact members
of Congress regarding WOTUS-related
legislation. According to the GAO, this
violated Section 715’s prohibition
against grassroots lobbying.
The EPA ultimately finalized and
published the regulation on June 29,
2015, but cannot currently enforce the
rule after the U.S. Court of Appeals for
the Sixth Circuit issued a temporary
stay. Dozens of states and business lobbies have brought suit, arguing that the
rule represents federal overreach. The

EPA, the Army Corps of Engineers, and
the White House maintain that the rule
is necessary to protect vulnerable waterways and drinking water. President
Obama has promised to veto any legislation overturning the definition.
The GAO report will likely not
impact the pending litigation, nor will
it prevent the WOTUS rule from taking
effect. The GAO report, however, does
highlight how technology impacts the
way in which the Executive and
Legislative branches of our government interact with one another and the
public, and where one draws the line
between advocacy and propaganda in
the Internet age.
Fifty years ago, federal agencies
could not communicate their position
on legislation to the American people
with a few clicks of a computer mouse.
Why did the EPA’s actions here cross

a right to attorneys’ fees whatsoever in
their leases.

10. Tax grievance limited if property not owner-occupied
In the Matter of Mehran Manouel v.
Board of Assessors, the Court of Appeals
denied jurisdiction for a Small Claims
Assessment Review (SCAR Proceeding)
in obtaining judicial review of a tax
grievance where the property was “occupied during the relevant tax period by an
owner’s relative but not by the owner.” A
SCAR Proceeding is a “low-cost, expeditious tax assessment review” alternative to a traditional tax certiorari appeal,
and is designed for non-income producing property. Nonetheless, the court
strictly construed the term “owner-occupied” within RPTL §730(1)(b)(i) and
dispensed with the petitioners’ statutory
purpose arguments (i.e., it concerned
non-income producing property). Now
there is an increased cost in being a nice
relative — higher taxes.
Bonus concept: The Court of Appeals
clarified in Faison v. Lewis and Bank of
America that since a “a forged deed is
void ab initio,” “any encumbrance upon
real property based on a forged deed is
null and void,” and as such, the statute of
limitations concerning “an action based
upon fraud” is inapplicable as the action
would not be based upon fraud, but
instead based upon a void deed, which is
distinct from fraud.
Note: Andrew M. Lieb is the
Managing Attorney at Lieb at Law,
P.C., a law firm with offices in Center
Moriches and Manhasset. Mr. Lieb
serves as a Co-Chair of the Real
Property Committee of the Suffolk Bar
Association and has been the Special
Section Editor for Real Property in The
Suffolk Lawyer for several years.
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the line? It is common practice for a
president to spend weeks “stumping”
across the country for the policies
objectives and legislative proposals
contained in his State of the Union
address. Even treating the presidential
bully-pulpit as sui generis and exempted from the grassroots lobbying restrictions, organizations cannot necessarily
control social media campaigns, which,
once released, cannot be controlled in
the same way as traditional messaging
or advocacy. The answer may turn on
the agency’s intent: for instance,
whether the agency purposefully used
Thunderclap to disguise the source of
the message. We should not be surprised if future appropriations bills may
more specifically define how agencies
can and cannot use social media.
As was previously reported in the
New York Times, the GAO’s finding is

rare, but not completely without precedent. During the George W. Bush
administration, for instance, the GAO
concluded that the Department of
Education had violated the law in 2005
when it hired a public relations firm to
covertly promote the No Child Left
Behind Act. Federal agencies will need
to pay closer attention to how they use
social media in connection with pending legislation. To the extent that state
and local governments have similar
restrictions, those agencies and instrumentalities must also take warning.
Note: Jonathan (“Jack”) Harrington
is Counsel to Campolo, Middleton &
McCormick, LLP. He counsels multinational corporations and individuals in
securities, white-collar, anti-money
laundering, and Foreign Corrupt
Practices Act (FCPA) matters.

