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REAL ESTATE

Court of Appeals Clarifies Trivial Defect Doctrine
________________
By Dennis C. Valet
The Court of Appeals in Beltz v. City of
Yonkers1 effectively established the Trivial
Defect Doctrine in 1895, a staple in the modern defense attorney’s playbook. Therein, the
court recognized that no walkway could be
kept so perfectly safe so as to preclude the
possibility of an accident and accordingly
held that “when … the defect is so slight that
no careful or prudent man would reasonably
anticipate any danger from its existence …
the question of defendant’s responsibility is
one of law.” Perhaps shocking to a modern
practitioner, the Beltz court found that a two
and a half inch deep, 26 inch long and seven
inch wide depression in a sidewalk was not
an actionable defect. Ever since, New York
courts have struggled to define when a defect
in a walkway is actionable.
By 1948, the Court of Appeals in
Loughran v. City of New York2 had firmly
rejected the proposition that a defect must
have a minimum measurement to be
actionable and instead elected to follow an
examination of the totality of the circumstances for each particular accident. The
last 30 years have been dominated by the
Court of Appeals case of Trincere v.
County of Suffolk3, which identified some
factors relevant to determining whether a
______________________
By Ilene Sherwyn Cooper

Revocation of Will
Before the court in In re Powers, was a
claim that the propounded instrument
should be denied probate on the ground
that it had been revoked. Objections to
probate had been filed by the decedent’s
spouse, who simultaneously moved for
summary judgment denying the will probate. The proponent opposed and crossmoved for summary judgment striking the
objections.
The propounded Will was a typewritten
instrument, but at the top of the first page,
there was handwritten and dated, in red,
by the testator, the words: “This Will is no
longer valid.” In addition, the testator
indicated that after two years of consideration, she handwrote a new Will, which
she requested be “honored”, until she was
able to get the instrument “officially
changed” and typed. Attached to the
instrument, were twelve sheets of paper
containing the testator’s handwriting and
signed by her. Notably, these handwritten
sheets were never re-done in typed form
prior to the testator’s death. Moreover,
none of the words of the testator on the
top of the propounded instrument touched
or obliterated any part of her Will.
Nevertheless, the objectant maintained
that the testator revoked her Will pursuant
to the provisions of EPTL 3-4.1, which
allows a Will to be revoked by an act of
burning, tearing, cancelling, or obliteration by the testator.
The court opined that when words of
revocation and the signature of the testator
are written directly across the face of a
Will, it obliterates the words on the instrument, thereby reflecting the intent of the

defect is trivial, including but
also consider the following: the
not limited to width, depth, elepresence of other defects in the
vation, irregularity and circumvicinity of the subject defect, the
stance.
lighting surrounding the defect,
The Court of Appeals in
the characteristics of the surHutchinson v. Sheridan Hill
rounding walkway surface, and
House Corp.4 in 2015 revisited
the location or characteristics of
the Trivial Defect Doctrine and
the area in which the defect is
shed some much needed light
located. In sum, any contextual
onto the standards of proof
fact, which contributes or
Dennis C. Valet
required by both plaintiffs and
detracts from the danger the
defendants in motions for sumdefect poses, is relevant.
mary judgment. The Court of Appeals
The danger posed by a defect is not limexamined three different claims brought by ited to the physical characteristics of the
three different plaintiffs and analyzed defect itself, but rather, is largely affected
whether the Appellate Divisions had proper- by the greater context surrounding the
ly granted or denied summary judgment. defect. A defect may be actionable in one
This article focuses on the lessons from location while an identical defect in a difHutchinson for any party seeking to win, or ferent area may not be actionable. For
defeat, a motion for summary judgment example, the first identical defect may be
based upon the Trivial Defect Doctrine.
located on a crowded walkway in a dark
subway station which commands pedestriRelevant factors
ans’ attention away from their feet while
The Hutchinson court cautions against the second identical defect may be on an
examining only the defect itself in deter- open, well lit, unobstructed and uncongestmining whether it constitutes a “trap.” ed walkway where pedestrians can easily
Instead, the totality of the circumstances observe where they are stepping.
surrounding the accident should be considIn summary, “lower courts, appropriateered. That is, both the defect itself as well ly, find physically small defects to be
its context is relevant. In addition to the actionable when their surrounding circumfactors outlined in Trincere, courts should stances or intrinsic characteristics make

them difficult for a pedestrian to see or to
identify as hazards or difficult to traverse
safely on foot.”5
Questions of fact
A defendant seeking summary judgment
on the basis of the Trivial Defect Doctrine
must present evidence establishing that “the
defect is, under the circumstances, physically
insignificant and that the characteristics of the
defect or the surrounding circumstances do not
increase the risk it poses.” Plaintiffs defending
the same motion must create a question of fact,
demonstrating that a reasonable person could
find that the defect unreasonably imperils the
average pedestrian. Common sense dictates
that both parties should, when applicable, submit evidence relevant to each of the factors listed in the Trincere and Hutchinson decisions.
The court’s analysis of the three cases in the
Hutchinson decision reinforces the benefits of
submitting as much evidence as possible to
understand the characteristics and circumstances of the defect.
In the first set of facts before the Court of
Appeals, the defendant provided photographs of the defect, which included measurements of the dimensions of the defect.
The defendant also provided evidence of the
lighting at the time of the accident and evi(Continued on page 21)
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wills, challenging numerous
testator to revoke it. However,
real estate transactions between
in view of the fact that none of
respondent and the decedents,
the words written by the testator
as well as respondent’s failure
at the top of the instrument
to identify, as assets of the
defaced the subject Will, it
decedents’ estates, the shares of
could not be concluded that she
stock in a company, that had
revoked the instrument by physbeen founded by their father
ical act in conformity with the
and which respondent claimed
statute. Further, in response to
had been transferred to him.
the objectant’s claim that the
Ilene S. Cooper
More specifically, accordinstrument had been cancelled
by a writing, the court held that in order to ing to the petitioners, the respondent
be effective, such writing had to be exe- exploited his close relationship with the
cuted in accordance with the statutory for- decedents by inducing them to transfer
malities of a duly executed Will. Inasmuch the realty to him, with the promise that
as those formalities had not been complied he would either pay for or reconvey the
with, objectant’s argument failed. parcels to the decedents or his siblings.
Accordingly, based upon the foregoing, The petitioners alleged that respondent
the proponent’s motion for summary judg- failed to do either. Moreover, petitioners
ment was granted, and the objections to alleged that respondent failed to produce any records reflecting the transfer
probate were dismissed.
In re Powers, NYLJ, July 14, 2015, at of the stock from their father or any
records reflecting respondent’s payment
p. 29 (Sur. Ct. Oneida County).
for the stock.
Petitioners sought, inter alia, the impoConstructive Trust
In Matter of Thomas,77.1 the Appellate sition of a constructive trust related to the
Division, Fourth Department, modified in real properties and stock in issue, and the
part, and affirmed in part, an Order of the respondent moved to dismiss the proceedSurrogate’s Court, Monroe County, dis- ing on the grounds that the petition failed
missing a petition seeking the imposition to state a cause of action and was timeof a constructive trust on certain real barred.
properties and stock, which petitioners
In concluding that the petition stated a
claimed were assets of the decedent’s cause of action, the Appellate Division
estate. The record revealed that the dece- opined that in order to assert a claim for
dents, husband and wife, died, testate, sur- constructive trust, a petitioner must show
vived by four children, each of whom a confidential or fiduciary relationship, a
were named beneficiaries of their resid- promise, a transfer in reliance thereon, a
uary estates. Shortly after the decedents’ breach of the promise and unjust enrichdeaths, the petitioners, two of the dece- ment. Further, the court noted that inasdents’ children, instituted a proceeding much as a constructive trust is an equiagainst their sibling, who was the execu- table remedy, the elements thereof are
tor and trustee under both decedents’ not rigidly applied, and have been

invoked under circumstances where the
promise is not express, but may be
implied based on the relationship of the
parties and the nature of the transaction
between them. Accordingly, the court
held that the Surrogate erred in dismissing the petition on this ground.
Significantly, to this extent, the court
found that the petition and corresponding
affidavits had alleged that the respondent’s father had believed he owned the
company until the day he died, and that
respondent had made promises to allow
all of his siblings, i.e. the decedent’s
children, to share in the company.
Indeed, the court noted that while the
petition lacked allegations of an express
promise between the parties, even if a
petition fails to allege facts sufficient to
support one of the elements of a constructive trust, a constructive trust may
nevertheless be imposed.
On the other hand, the court modified
the order of the Surrogate’s Court on the
issue of the statute of limitations, holding
that the Surrogate’s Court had correctly
dismissed the claims with respect to the
real estate, but had erred when it determined that the claim with respect to the
shares of stock was untimely. The court
opined that a claim for the imposition of a
constructive trust is governed by the sixyear statute of limitations of CPLR
213(1), which begins to run at the time of
the wrongful conduct or event giving rise
to restitution. Referring to the allegations
in the petition, the court noted that petitioners claimed that the respondent had
promised to share the stock in issue with
his siblings upon the death of the decedents, which had occurred in 2012. In
(Continued on page 21)
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Trivial Defect Doctrine
dence that the area was not crowded or congested. Finally, the defendant provided evidence that the defect was alone and not hidden or obscured in any way to prevent the
plaintiff from identifying it as a hazard. The
court held that the defendant had established
as a matter of law that the defect was trivial
and not actionable.
In the second set of facts the plaintiff,
through an expert affidavit, overcame the
defendant’s prima facie showing of entitlement to summary judgment. The expert
demonstrated how an otherwise seemingly
insignificant defect was particularly dangerous due to its location on the nosing of a
stairway. The expert placed the trivial defect
into a greater context, sufficient to raise a
question of fact as to whether a reasonable
person would anticipate an accident occurring as a result of its existence. This set of
facts demonstrates when a fact pattern can
benefit from securing an expert who can
analyze an individual’s gait and apply the
normal walking motion to the specific location of the defect within the walkway or
stairway.
In the third set of facts, the defendant provided photographs of the defect, but did not
submit any evidence of the dimensions of the
defect. While holding that some defects may
be determined to be trivial based upon photographic evidence alone, the characteristics surrounding the defect in question, which were a
“clump” of raised material on a stairway,
required an examination of the dimensions of
the defect to make such a determination.
The role of the everyman
A defect is not actionable simply because
it is capable of causing injury. The fact that
the plaintiff happened to be injured does not
automatically make a defect actionable. The

Who’s Your Expert
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test is whether the defect unreasonably
imperils the safety of an ordinary person
traveling in a manner typical of an ordinary
person. As stated by the Beltz court, it is
impossible to prevent every accident. Instead
of debating what danger the defect posed to
the injured plaintiff, the analysis should consider what danger the defect posed to the
average pedestrian traveling the subject
walkway in an average, reasonably expected
manner. As analyzed in the second set of
facts considered by the Hutchinson court, a
defect under a handrail on a stairway might
not be actionable despite the fact that an
identical defect on the nosing of a stairway
tread may be actionable.
In the same way that that a defect will not
automatically be actionable because one
person happened to be injured, a defect is
not automatically trivial because others have
managed to navigate the same walkway
unharmed. The Hutchinson court urges
lower courts to “avoid interjecting the question whether the plaintiff might have avoided the accident simply by placing his feet
elsewhere.”6
The role of the reasonable man
The Beltz court in 1895 held that “when
the defect is of such a character that reasonable and prudent men may reasonably differ
as to whether an accident could or should
have been reasonably anticipated from its
existence or not, then the case is generally
one for the jury.”7 This standard is still followed today with the Hutchinson court holding that “whether a dangerous or defective
condition exists on the property of another so
as to create liability is generally a question of
fact for the jury.”8
After 120 years practitioners still don’t have
a bright line rule for determining when a

defect is actionable and the very nature of a
negligence claim likely precludes the introduction of one. The standards of the reasonable man change with time, and with them, the
defects that a jury can find actionable evolve.
Hutchinson may not have rewrote the
field of premises liability, but at the very
least it consolidated and clarified the factors to be considered when determining
whether a defendant has violated the standard of care owed to pedestrians on walkways. Context is the key to victory under
Hutchinson; the parties should be careful
not to focus so intently on the defect itself
in that they lose sight of the circumstances
surrounding the defect and the moment that

the plaintiff was injured.
Note: Dennis C. Valet is an associate attorney at
Lieb at Law, P.C., a law firm with offices in Center
Moriches and Manhasset. Mr. Valet focuses his
practice on real estate litigation with an emphasis
on real estate brokerage and premises liability.
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view of the fact that the proceeding seeking its recovery was instituted in 2013, the
court held that the claim for a constructive
trust with respect to the shares of stock
was not time-barred.
However, the court held that the statute
of limitations with respect to the real properties in issue began to run when the promised payments for same were due and
owing. In the case of one of those properties, the promised payments were due
between 1989 and 1992, and in the case of
the second, payments were due in 1994
and again in 1998. Accordingly, the court
found that under any such circumstance,
the proceeding for a constructive trust was
untimely.
Finally, the court rejected petitioner’s
contention that their claim for a constructive trust could nevertheless be maintained as an equitable remedy for other

causes of action, holding that an equitable remedy is not available to enforce a
legal right that is, itself, barred by the
statute of limitations. Additionally, the
court held that petitioners claims based
upon equitable estoppel lacked merit,
concluding that there was no evidence
that the decedents were lulled into inactivity with respect to the real property in
question until after the statute of limitations had expired.
Matter of Thomas, 2015 NY Slip Op
00017 (4th Dep’t).

forcibly drowned. The court found that
because the pathologist had very limited experience with forcible drownings, he had no basis to offer that particular opinion. The lower court also
properly precluded the pathologist
from testifying that bruises found on
the victim’s body might have come
from rough sex or erotic choking
because there was no evidence offered
that the defendant and victim ever
engaged in either behavior.
In Gonzalez v Palin,8 the Appellate
Division reversed the lower court’s
decision precluding the defendant’s
biomechanical engineer expert from
testifying on the grounds that he was
not qualified to offer an opinion as to
the plaintiff’s injuries. The Appellate
Court found that the expert had the
educational background and experience to render him qualified to offer
his particular expert opinion. The fact
that he did not have a license to practice medicine in the United States did
not change that fact. Because the
expert’s testimony was central to the
case, the court determined that the
preclusion was not harmless, and

remanded the case for a new trial on
damages.
Happy 2016 to all.

Note: Ilene S. Cooper is a partner with the
law firm of Farrell Fritz, P.C. where she concentrates in the field of trusts and estates. In
addition, she is past-Chair of the New York
State Bar Association Trusts and Estates Law
Section, and a past-President of the Suffolk
County Bar Association.
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requires that “a principle or procedure
has gained general acceptance in its
specified field”3 in order for expert scientific testimony to be admissible, but
that a court need only “conduct an
inquiry, concerning general acceptance,
pursuant to Frye, in situations in which
a party seeks to rely upon novel, scientific, technical or other concepts involving expertise.”4 The court rejected the
respondent’s argument that under prior
case law, he was automatically entitled
to a Frye hearing, and then denied his
application entirely, finding that he
failed to make a prima facie showing
that the state’s expert was relying on a
novel theory that is generally not
accepted in the scientific community.
Similarly, the Appellate Division
upheld the lower court’s denial of a Frye
hearing in Johnson v Guthrie Med.
Group, P.C.,5 where the defendant failed
to establish that opinion offered by the
plaintiff’s expert was “premised on
novel science.” The court found that to
the contrary, the opinion offered was
based on generally accepted scientific
principles. The court further determined that the question was not whether

the expert opinion was admissible, but
rather whether the proper evidentiary
foundation had been laid for it, and then
answered that in the affirmative.
Precluding expert testimony
In LeBarre v Werner Enterprises,
Inc.,6 the federal District Court for the
Northern District of New York precluded certain expert testimony on the
grounds that the opinion was not previously disclosed in the party’s disclosure pursuant to FRCP 26(a)(2)(B).
However, the court determined that
some of the testimony offered was not
a new opinion, but rather, was based
on facts that had been previously disclosed and, therefore, was permissible
at trial. This decision importantly
reminds practitioners to ensure that
their pretrial expert disclosures contain every opinion sought to be
offered, as the failure to include an
opinion could prove fatal at trial.
In People v Brooks,7 the Appellate
Division upheld the lower court’s
decision to preclude the defendant’s
expert pathologist from testifying
affirmatively that the victim was not

Note: Hillary A. Frommer is counsel
in Farrell Fritz’s Estate Litigation
Department. She focuses her practice in
litigation, primarily estate matters
including contested probate proceedings
and contested accounting proceedings.
She has extensive trial and appellate
experience in both federal and state
courts. Ms. Frommer also represents
large and small businesses, financial
institutions and individuals in complex
business disputes, including shareholder
and partnership disputes, employment
disputes and other commercial matters.
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